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A Constitution In Search of A Philosophy1

 
If the Constitution were told as a story, the most intense and enduring drama 

would unfold from Article III.  While Congress and the Executive draw their power and 

boundaries from elaborate vestment clauses, the Constitution contains no such 

description of judicial authority.  Consequently, the Supreme Court, which has assumed 

the prerogative of independent constitutional review, occupies a precarious position in 

American government.2  In essence, the Court is charged with negotiating the persistent 

tension between explaining the Constitution within its institutionally defined structure, 

and transforming the text’s meaning. 

‘Judicial review,’ a distinctive feature of United States constitutional law, refers 

to the established practice of the federal courts in interpreting and reviewing federal and 

                                                 
1 I’d like to thank Derek Malone-France, my professor in the University Writing Program at GWU, for his 
helpful comments on earlier drafts of this paper. 
2 Fourth Circuit Judge J. Harvie Wilkinson writes: “The existence of an undemocratic branch of 
government possessed of vast powers over democratic enactments has placed the judiciary in an uneasy 
posture.”  As “a form of power whose distance invites popular doubt,” the courts’ assailants “need only 
invoke the virtues of popular governance” to challenge its institutional legitimacy. The Role of Reason in 
the Rule of Law, 56 U. Chi. L. Rev. 779-797 (1989). 
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state legislative enactments and other actions by the standards of what powers, rights, and 

obligations the Constitution grants and withholds.  As the centerpiece of consitutional 

law, generations of jurists and legal scholars have been preoccupied with finding—or else 

creating—the theoretical and practical foundations of American jurisprudence.  As one 

frustrated lawyer has remarked: “Theories of judicial review soon became theories of 

judicial interpretation and theories of judicial interpretation became questions about 

judicial function (analysis of texts, history, and precedent)… In such a world, it seems 

fair to ask whether our government has been imagined by courts in their own image.”3

 The Constitution has been described variously as a “murky,” “open textured,” and 

“mysterious document,” an “empty vessel” into which its interpreters deposit meaning.4  

To some, the document radiates “a sparkling vision”; others regard it as a “pragmatic 

charter of government” which is “textually incapable of containing…aspirational 

meanings.”5  For every reader who believes its words bear “nothing so obscure as to defy 

a search for its true meaning,” another finds the text simply “confounding.”6

These fundamental disagreements in perception do not arise because individuals 

have access to different sources of information.  As one constitutional philosopher 

astutely suggests, “the fact that there are conflicting versions of framers’ intent should 

                                                 
3 V.F. Nourse, Toward A New Constitutional Anatomy, 56 Stan. L. Rev. 835-900 (2004). 
4 H.L.A. Hart, Positivism and the Separation of Law and Morals, 77 Harv. L. Rev. 593 (1958); John Paul 
Stevens, Judicial Restraint, 22 S.D. L. Rev. 437 (May-June, 1985); Arthur Selwyn Miller, “Toward 
Increased Judicial Activism: The Political Role of the Supreme Court,” 23 (Greenwood, 1982). 
5 Speech by Justice William J. Brennan, Jr., to the Text and Teaching Symposium, Georgetown Univ. (Oct. 
12, 1985), reprinted in The Great Debate: Interpreting Our Written Constitution, p. 219 (Federalist Society, 
1986); Antonin Scalia, A Matter of Interpretation: Federal Courts and the Law, (Princeton University 
Press: 1997), pgs. 134, 39. 
6 Berns quoted in William Treanor, Taking the Framers Seriously, 55 University of Chicago Law Review, 
1023 (1988) (review of Walter Berns, Taking the Constitution Seriously, p. 240, (1987)); Wilkinson, supra 
note 1, at pg. 801. 
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suggest that imputations to the framers do not flow simply from historical facts, but from 

controversial background theories of those facts.”7

This essay is largely unconcerned with the merits of those innumerable 

constitutional theories; as a normative matter, the general political ideologies towards 

which Professor Barber and others have gestured also lay beyond the scope of my 

argument.8  Likewise, I have no desire to set forth my own “judicial philosophy” in these 

pages, with the naïve hope that it will stand as a pillar of fire.  Such theories do not solve 

our problems constitutional interpretation, but only globalize them. 

In this paper, I argue that inveterate disagreements over the Supreme Court’s 

proper scope of authority cannot be resolved by general theories of the Constitution, or 

by appeals to its “legislative history.”  Both texts confront readers with similar problems 

of indeterminacy.  Instead, greater emphasis should be focused on the practice of 

interpretation itself.  By acknowledging the habits of thought and interpretive schemas 

that shape our understanding of the law, we can begin to resolve the underlying 

differences between competing constitutional perspectives. 

As any student of the law will readily acknowledge, popular political distinctions 

such as “liberal” and “conservative” simply do not map onto sustained efforts at 

constitutional interpretation.9  While aggregate social values are, to a limited extent, 

helpful for discerning broad historical trends, these labels provide little insight on the 

manner in which judges, confronted with a difficult case, deliberate and explain their 
                                                 
7 Barber, Sotirios A., Judicial Review and the Federalist, University of Chicago Law Review 55, no. 3 
(Summer 1988), pg. 838. 
8 I confess to harboring a strong aversion to this vast body of literature, which imposes normative moral 
and political theory on legal analysis.  Judge Richard Posner, known as the 7th Circuit’s “legal logic 
machine,” shares this view: “A lot of it strikes me as prissy, hermetic, censorious, naive, sanctimonious, 
self-congratulatory, [and] insipid.” The Problematics of Moral and Legal Theory, 111 Harv. L. Rev. 1640 
(1998). [hereinafter, Problematics] 
9 Note that these terms cannot be found in the index of either Justice Scalia or Justice Breyer’s books. 
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decisions.10  For the purposes of this paper, ‘interpretation’ is defined as “the process by 

which a judge comes to understand and express the meaning of an authoritative legal text 

and the values embodied in that text.”11   

This enterprise involves uniquely human faculties; no mechanical operation is 

capable of generating or resolving abstract meanings.12  Indeed, the responsibility of 

interpreting and applying an indeterminate text, such as the Constitution, often becomes a 

deeply self-referential process.  Viewed from afar, judicial decision-making appears as 

almost a strange, mystical phenomenon in which, as Derrida described, the foundations 

of authority and legal order are suspended and transformed.13  What happens in the minds 

of men when the lonely hour of decision arrives? 

The fields of cognitive anthropology and practice theory offer several 

extraordinarily powerful analytic tools long neglected by the legal community.  The 

insights which these perspectives provide offer useful remedies to traditional or otherwise 

universal presumptions of legal-philosophical discourse; they also provide a necessary 

                                                 
10 Like Professor Modak-Truran, I proceed from the assumption that “many decisions made by judges 
deliberating about cases are left unarticulated in their opinions or only partially articulated…The processes 
of deliberation and explanation thus do not completely mirror one another.” Mark C. Modak-Truran, 
Reenchanting the Law: The Religious Dimension of Judicial Decision Making, 53 Cath.U. L.Rev. pg. 717 
(2004). 
11 The quoted language was employed as a definition for ‘adjudication’ in the original text. I have narrowed 
its scope to reflect the Supreme Court’s approach toward constitutional interpretation and this essay’s focus 
on legal hermeneutics.  O. Fiss, Objectivity and Interpretation, 43 Stanford Law Review (1982), p. 739. 
12 This fact calls to mind Professor Modak-Truran’s characterization of CLS (Critical Legal Studies) as a 
school of thought that “rejects not only strong legal formalism but also any attempt to find a rational 
principle that can resolve legal indeterminacy.” Modak-Turan, supra note 9, pg. 730. 
13 “Interpreted affirmatively, decision is a strategy of political renewal.  It creates an extralegal ethical 
space in which one can launch a permanent critique of the permanent order.”  Sokoloff, William W., 
Between Justice and Legality: Derrida on Decision, Political Research Quarterly, Vol. 58, No. 2 (June 
2005): pg. 350 
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reminder that law and philosophy are fluid, dynamic, multidimensional cultural practices 

which exist not merely as agents of historical change but products of it, as well.14

This essay’s inquiry into the practice of judicial decision-making reveals three 

dimensions of the interpretive act which otherwise would be obscured or inaccessible 

when viewed through a normative lens.  Before engaging these three themes, however, it 

is first necessary to outline a definition for the term ‘practice,’ an essential concept to 

understanding the legal system as an ongoing product of social interaction. 

Broadly defined, ‘practice,’ connotes “doing, but not just doing in and of itself.  It 

is a historical and social context that gives structure and meaning to what we do.”15  

Linguist Karin Tusting aptly explained the value of Lave and Wenger’s original 

definition: 

“The concept of social practice offers a way of analyzing human 
activity which brings together the cognitive the social aspects of human 
existence. Rather than focusing only on local activity, only on 
structures of thought, or only on broader social structures, it offers us a 
way of conceptualizing the socially situated nature of human activity… 
Social practice is the key to grasping the actual complexity of human 
thought as it takes place in real life.”16

 
On this view, the judiciary does not hold authority simply by virtue of holding 

office.  Rather, the judiciary must continually earn and construct its authority.  It does so 

                                                 
14 For an concise overview of contemporary issues in legal hermeneutics, see Francis J. Mootz’s review of 
Gregory Leyh’s astonishingly brilliant book Legal Hermeneutics: History, Theory, and Practice.  Francis 
J., The New Legal Hermeneutics, 47 Vanderbilt Law Review. 115-43 (1994).  Mootz’s most impressive 
feat is the brisk manner in which he pushes past the often paralyzing “Originalist Assumption” (a concept 
we will engage shortly) and describes the advantages of analyzing the practice of interpretation itself: 

“First, our attitudes about legal interpretation must be viewed as historically defined perspectives rather 
than as components of a rationally compelled edifice. Descriptions of how we interpret legal texts necessarily 
are the product of past socio-political contexts, in which our legal tradition developed, and the ongoing process 
of reinterpreting this culture. [This is] a critical posture that can lead us to accept a different range of activities 
as legitimate within the ongoing practice.” 

“A second lesson of contemporary hermeneutics is that practical interpretive acts are historically defined 
no less than our theoretical self-understanding. Every interpretation is a historical event because an existing text 
is redefined in the context of the present. We never read a text as if for the first time, outside of all contexts. We 
are always in the process of giving shape to a historical trajectory of meaning.” 

15 Lave and Wenger quoted in Tusting, “Language and Power in Communication,” pg. 36, [hereinafter, 
Power] in D. Barton & K. Tusting (Eds.), Beyond Communities of Practice: Language, Power and Social 
Context (pp. 1-179). Cambridge: Cambridge University Press. 
16 Ibid. 
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in a variety of ways: through regularized institutional rituals (hearings, oral arguments, 

divorce proceedings); the courts draw upon a rich symbology meant to evoke power, 

stability, and justice (Justitia and her scales, modes of dress, et cetera); most importantly, 

though, legal professionals employ specialized forms of discourse.17  This particular 

point is important for two reasons. 

Firstly, “law talk”18 is a situated social practice that communicates latent 

significances which are rarely acknowledged, and it appears in contexts far removed 

courtrooms and law firms—talk shows, warning stickers, medical waivers, and elevators.  

From this perspective, legal practices have both an individual and social aspect; the 

commonly shared meanings of authoritative texts and other observable cultural 

phenomena (arrests, court hearings, or similar administrative procedures) are negotiated 

through an ongoing process in which individuals “mobilize support for legal institutions” 

by invoking public ideals, foundational rationales, and other sets of “conceptual 

categories and schema that help construct, compose, communicate, and interpret social 

relations.”19  Examples of such ideological (or, stated differently, “extra-legal”) 

justifications appear in social actors’ appeals to principles of “democracy,” “due 

                                                 
17 A detailed description of the linguistic features which distinguish legal discourse from other discourses is 
beyond the scope of this discussion.  For those interested, see: Levi, Judith N. (ed.) & Walker, Anne 
Graffam (ed.), Language in the Judicial Process, (Plenum Press: 1990); Conley, John M. & O’Barr, 
William M., Just Words: Law, Language, and Power, 2nd ed. (Univ. Chicago Press: 1998); Tiersma, Peter, 
Legal Language, (Univ. Chicago Press: 1999).  For an excellent review of literature on another form of 
professional discourse, see Kuipers, Joel C., “‘Medical Discourse’ in Anthropological Context: Views of 
Language and Power,” Medical Anthropology Quarterly. 3.2:99-123 (1989). 
18 This term refers to talk about, or in the terms of, law; ethnographers of legal discourse use this term in a 
way that is distinguishable from, say, “rights talk” or “dispute talk.” 
19 “In these sociological theories of action and practice, [legal culture is] a diverse collection of resources 
that are deployed in the performance of action.” Interestingly, Professor Silbey strongly resists creating 
distinctions between social meaning generated by texts, images, and institutional procedures (for example, 
eviction and deportation); all such legal phenomena are “signs” whose “authority is expressed in the order 
of things.”  This is a very powerful idea that draws its origins from Bourdieu; it is also somewhat boundless 
and disorganizing.  Silbey, Susan S., After Legal Consciousness, Annual Review of Law and Social 
Science, Vol. 1, pgs. 327-328, Dec. 2005. 
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process,” “one man one vote,” “stare decisis,” “states’ rights,” and other innumerable 

opinions and attitudes which transactionally construct our individual and collective “legal 

consciousness.”20  

The specialized, strategic use of “law talk” is significant for a second reason.  As 

Mertz (1996) and Philips (1998) have shown, authoritative legal discourse involves the 

application of a unique set of interpretive practices. 21 These practices obscure the 

ideological diversity among users of legal discourse to non-members of the “interpretive 

community.”22  I am concerned, here, with precisely those meaning-making mechanisms. 

The view of jurisprudence advanced in this essay does not sustain long-standing 

assumptions that the law and its institutions exist as a fully coherent, logical, and 

autonomous system.23  In essence, law is believed to have no objective foundations other 

than those produced by the society it governs.24

                                                 
20 See id. at pgs. 328, 329; See also Gregory C. Sisk, The Moral Incompetence of the Judiciary, 57 First 
Things, 34-39 (Nov. 1995).  Such values often compete not only in society, but within the individual, as 
well.  One finds a fascinating example in the arc of Ann Marie Glendon’s argument on subjects about 
which passions run deep.  Professor Glendon contends that “the values of responsibility, respect for others, 
and moral character are largely missing from…the ‘rights talk’ of the courtroom.”  Appealing to the 
sensibilities of her audience, she subsequently frames the issue of reproductive rights by asking “what a set 
of legal arrangements that places individual liberty or mere lifestyle over innocent life says about, and may 
do to, the people and the society that produces them.”  Her dissatisfaction with the current legal-political 
order expresses a recognition that the system should be fair, just, and objective while simultaneously 
promoting a particular set of values. 
21 Mertz, Elizabeth, “Recontextualization as Socialization: Text and Pragmatics in the Law. School 
Classroom,” in M. Silverstein & G. Urban (Eds.), Natural Histories of Discourse, University of Chicago, 
(1996); See also Philips, Susan U., Ideology in the Language of Judges: How Judges Practice Law, Politics 
and Courtroom Control, Oxford University Press (2001). 
22 See Barton and Tusting, Beyond Communities of Practice, ibid n14. 
23 Justice Holmes referred to the view of jurisprudence which mistakenly assumes that that law “can be 
worked out like mathematics from some general axioms of conduct” as “the fallacy of logical form.”  
However, Judge Posner’s stark appraisal of Classical Legal Thought perhaps offers the most insight: 

“Law is only what most of the people think at that moment of history, and there is no 
higher law. It follows, of course, that the law can be changed at any moment to reflect 
what the majority currently thinks. More accurately, the law becomes what a few people 
in some branch of the government think will promote the present sociological and 
economic good. In reality, the will and moral judgment of the majority are now 
influenced by or even overruled by the opinions of a small group of men and women. 
This means that vast changes can be made in the whole concept of what should and what 
should not be done. Values can be altered overnight and at almost unbelievable speed.” 
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The concerns of practice theory compel us to focus on three subjects in this 

analysis: 1) the stated or implicit justifications of legal phenomena, which often appear in 

the form of “ultimate” foundations and ancillary “rules,”25 2) the manner in which a legal 

interpreter’s habits of thought and conceptual schemas structure how facts of a particular 

case are understood and explained in accordance with applicable law,26 3) the 

                                                                                                                                                 
Recently, Judge Posner used the Oliver Wendell Holmes Lectures as a platform from which to attack 
“modern moral philosophy and its importation into law.”  See Oliver Wendell Holmes, The Path of the 
Law, 10 Harv. L. Rev. 457, 468 (1897) quoted in Steven D. Smith, Believing Like A Lawyer, 40 B.C. L. 
Rev. 1041, 1043-1044 (1999); see also Problematics, supra note 7, at pg. 1649.  Judge Posner subsequently 
expanded the aforementioned law review article into a book of the same name.  In it, he relied extensively 
on Justice Holmes’s personal papers to buttress his support for morally neutral jurisprudence.  
24 One finds varying shades of certainty about the extent of shared legal foundations even among adherents 
to the school of thought defined by its fixation with the concept of “indeterminacy.”  The CLS movement 
(referenced in note 11) is a set of approaches to law which share the common assumption that language is 
not a neutral communicator of meaning, but rather acts as a medium which underlies and transforms what 
we understand as ‘reality.’  One version of this approach is known as the “radical indeterminacy” thesis, 
commonly regarded as “a positive technique for making trouble” and “an affront to every normal and 
comfortable habit of thought.”  Another, more moderate and practical perspective has been suggested by 
Mark Kelman: “the legal system is invariably simultaneously philosophically committed to mirror-image 
contradictory norms, each of which dictates the opposite result in any case… While settled practice is not 
unattainable, the CLS claim is that settled justificatory schemes are in fact unattainable.” See Modak-Turan, 
supra note 9, at pg. 729; G. Schultz, Statutory Deconstruction: An Examination of Critical Legal Studies in 
Context, pg. 476. 26 Cumb. L. Rev. (1996) 
25 See Wilkinson, supra note 1, at pg. 801, arguing that  “cosmic constitutional values—equality, liberty, 
property, [and] due process,” are not the same as “tools of interpretation.” Judge Wilkinson chided 
constitutional scholar Owen Fiss for failing to make this distinction, adding that such values, “adapted to 
‘the prevailing morality’” leave “so spacious a mandate for judicial interpretation [as] to confirm the fears 
of its detractors.” 
26 “Schemas” and “habits of thought” are elusive concepts.  According to schema theory, all knowledge is 
bundled into units (schemata) which contain, in addition to the knowledge itself, information about how the 
knowledge relates to other packets of knowledge.  Schema function, in essence, as conceptual frameworks 
which organize past experience and mediates the integration of new information; because the brain cannot 
possibly store all stimuli in memory, schema are “are employed to provide a general impression of the 
whole.”  R. Jon McGee, Richard L. Warms. Anthropological theory: an introductory history, (2nd ed.) 
Mountain View, Calif.: Mayfield Pub.Co. 2000. pg. 409.  This concept is important when we consider that 
the primary mode of legal reasoning, argument by analogy, works by “comparing two items” and 
subsequently “inferring from the fact that these items share some properties” that they also “share some 
further property.” Conceptual categories such as these are the lifeblood of legal practice. See Scott Brewer, 
Exemplary Reasoning: Semantics,. Pragmatics, and the Rational Force of Legal Argument by Analogy, 
Harvard Law Rev. 109 (1996) 928. 

The subject of cognitive meaning-making mechanisms is too complex to satisfactorily discuss 
here. Moreover, the current literature on how conceptual schemas organize our modern “legal 
consciousness” is scarce or non-existent.  Some recent works have suggest promising avenues of inquiry, 
however.  See S.R. McIntosh, “A Poetic for Law: Constitutional Theory as Metaphor” in 30 Howard L.J. 
(1987) 355. (incorporating the Weberian concept of “ideal types” into constitutional analysis theoretical 
constructs used to organize contextual details and thereby compare different situations by their “facts.” See 
also Professor Silbey’s ethnographies on the influence of law in American society, referenced in notes 16 
and 24.  See also Bayer, Peter Brandon, Not Interaction but Melding – The “Russian Dressing” Theory of 
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participants’ relationships—as individuals, social groups, or institutions—to broader 

systems of action.27

  The issue of justification lies at the heart of any inquiry into the means by which 

the judiciary sustains itself as a legitimate and governing institution.28  The Supreme 

Court’s retention of institutional authority is largely contingent on its perceived 

administration of “the rule of law.”  Its decisions are expected to uphold values such as 

consistency, predictability, coherence, and clarity which are necessary for the regular 

operation of the legal system.29  While adherence to such principles rightly gives the 

impression that judicial opinions are highly idiosyncratic, expositors of the law’s 

                                                                                                                                                 
Emotions: An Explanation of the Phenomenology of Emotions and Rationality with Suggested Related 
Maxims for Judges and Other Legal Decision Makers, 52 Mercer L.Rev. 1033 (2001) (arguing that legal 
decision-makers who “fully appreciate” the interplay between reasons and emotion will be better able to 
render judgments “they truly believe are appropriate” under the law). 
27 This final issue is potentially the most fascinating, as it raises profound questions about individual and 
institutional beliefs regarding identity and agency.  While the implications of this concept, as applied to 
advocates before the court, are obvious, it holds greater significance for those beneath the robes.  Their 
words shape history when they speak “for the Court.”  But for whom does the Court speak?  Are “the 
People” part of our Constitution’s interpretive community, or is that privilege reserved for the highest 
echelons of American jurisprudence? When the Rehnquist Court asserted in Casey that “the root of 
American governmental power” rests “in this Court,” it made no claim about the responsibilities which this 
perceived role might entail. See Planned Parenthood of Southeast Pa. v. Casey (91-744), 505 U.S. 833 (1992). 
28 In this context, I use the term ‘justification’ in reference to what others speak of as ‘legitimation.’ I prefer 
the former term, because it seems less infected with overtones of objectivity and permanence. 
29 Many before me, most notably Karl Llewellyn, have pointed out that these principles often do not 
constrain judicial decision-making.  This is true.  However, to cynically discard these principles entirely 
also ignores the effect they actually have.  For example, the doctrine of stare decisis performs a function 
beyond the stated purpose of long-term institutional stability; it also enables judges to partially abdicate the 
existential responsibilities that accompany legal decision-making.  Under the veil (or more appropriately, 
the robe) of objective, disinterested judgment, stare decisis empowers lawyers to obscure the connection 
between facts of a case that are “particular, local, and experiential” and “general, universal, or 
transcendent” legal facts (in a Durkheimian sense).  Susan S. Silbey, The Double Life of Reason and Law, 
57 U. Miami L. Rev. 509.  In other words, the unique presumptions (i.e. that alike cases are, indeed, alike) 
and norms (stare decisis, for example) of the legal system allow for a process of rule-based decision-
making which, theoretically, applies a set of pre-selected rules in an equal fashion to specific, envisioned 
problems as well as to situations “of conflicting authority or the absence of authority.” As Professor Robert 
Berring observed, this characteristic distinguishes the law from all other systems of knowledge: 

In most fields in the humanities or social sciences, a search of the literature will reveal 
certain orthodoxies or prevailing views, certain points in contention with each side 
having its own warriorlike adherents, but there are no points of primary authority. There 
are no nuggets of truth or treasure . . . Legal researchers believe that there are answers out 
there that are not just powerfully persuasive, but are the law itself. 

Robert C. Berring, Collapse of the Structure of the Legal Research Universe,  69 Wash. L. Rev. 9, 14 
(1994) quoted in Molly Warner Lien, Technocentrism and the Soul of the Common Law Lawyer, 48 Am. 
UL. Rev. 85 (1998).   
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meaning must invariably draw upon shared social norms, values, and other “resources”; 

as Professor Silbey reminds us, judicial opinions are not generated within “a closed 

system,” but instead precipitate from “a set of polyvalent practices, texts, and images that 

may, at any time, be contested.”30

In order to have effect, decisions in contentious cases not only must be capable of 

integration with existing statutory and decisional law, but also must provide some degree 

of “ultimate justification”—an implicit or explicit rationale which resonates with the 

ideals and beliefs of those it governs.31   

Every text contains ideological baggage; in this respect, judicial opinions are no 

different from any other form of discourse.  Indeed, Terrence Ball has persuasively 

argued that although we presumably share the same culture as our nation’s founders, 

modern interpreters who seek to fully comprehend and explain the meaning of 18th 

century texts are confronted with challenges equal to those faced by an anthropologist 

struggling to understand an exotic and extinct civilization.  For example, Ball explains, 

the prevailing world-view at the time (now known as “faculty psychology”) held that 

“human beings are endowed with certain species-specific powers or ‘faculties’ that, taken 

together, constitute human nature.” 

                                                 
30 Silbey, supra note 16, at pg. 329. 
31 “Ultimate justification” should not be confused with “full justification,” a term used by Professor Modak-
Truran to support his thesis that judges, when deciding difficult cases, may affirmatively rely on “extra-
legal norms” which validate a “comprehensive conviction about authentic human existence.”  He embraces 
the presumption that “religious convictions can be rationally validated through critical reflection.” When 
tasked with “full justification,” he argues, the work of judges is analogous to that of theologians. See 
Modak-Turan, supra note 9, at pgs. 737, 797.  I would add to this observation that even the rejection of an 
ideology can, itself, be a norm which governs decisional behavior.  See, for example, Justice Blackmun’s 
dissenting opinion in Bowers v. Hardwick, arguing the Georgia’s anti-sodomy law lacked justification 
“beyond its conformity to religious doctrine.” Bowers v. Hardwick, 478 US 186, 204 (1986) (Blackmun, J., 
dissenting).  These beliefs, norms, and values collectively form what Tusting calls a “shared repertoire” of 
meanings upon which social actors may call.  These meanings do not constitute free-standing conceptual 
categories, but rather “feed back into bigger discourses and vice-versa.”  When viewed in this manner, a 
detailed analysis of linguistic practices can reveal “the broader patterns which constitute and sustain social 
relations, particularly relations of inequality.” Tusting, supra note 14, at pgs. 73, 43. 
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Consequently, the arguments and intentions of the founders’ discourses were 

framed within—and bounded by—the intellectual conventions and “theoretical horizons”  

of the post-Enlightment era.  For this reason, the contemporary connotations of terms 

typically found in the “discourse of republicanism”—“virtue,” “liberty,” and “ambition,” 

for example—are either invisible or unintelligible to modern readers.  Terrence Ball 

quotes the humorous reaction of Hans Castorp, the young man of Thomas Mann’s Magic 

Mountain, upon encountering this peculiar use of the word ‘virtue’:32

What a vocabulary! And he uses the word virtue just like that, without 
the slightest embarrassment.  What do you make of that?  I've never 
taken the word in my mouth as long as I’ve lived; in school, when the 
book said “virtuous,” we always just said “valour” or something like 
that.  It certainly gives me a queer feeling inside to hear him.33

 
One easily finds a similarly idiosyncratic deployment of these concepts in the 

debates between Publius and Brutus over constitutional ratification.34  These exchanges 

contain few explicit commitments to political theory; instead, they are principally 

concerned with the power that the Constitution creates through practiced relationships.  

Indeed, the document does appear quite practically-oriented, and some have even 

described the language of its provisions as simply “a code of detailed historical rules.”35  

By its nature, they contend, the text of the Constitution is incapable of making claims 

regarding fundamental rights or natural law.  Others reply to this argument by insisting 

that, on the contrary, the framers were cognizant of the “strong transtemporal extension” 

                                                 
32 See Ball, Terrence, Constitutional Interpretation and Conceptual Change, pgs. 134, 135 in Leyh, Gregory 
(ed.), Legal Hermeneutics: History, Theory, and Practice. Berkeley:  University of California Press,  1992. 
33 Thomas Mann, “The Magic Mountain,” quoted in ibid at pg. 134. 
34 Whether it is desirable for judges to attempt the recovery and rehabilitation of concepts which may “no longer exist 
on modern maps of knowledge” is beyond the scope of this analysis. Ball, supra note 27, at pg. 135. 
35 James E. Fleming, “Are We All Originalists Now? I Hope Not!”, Alpheus T. Mason Lecture, Princeton 
University, 19 September 2002. 
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their words would carry; consequently, nothing precludes the belief that the 

Constitution’s language may contain abstract “aspirational” principles.36

I find this debate somewhat superfluous, however.  Regardless of the author’s 

attempts to pin the precise meaning of legal language to the page, it is always, in the final 

instance, generated by the reader.  As Justice Frankfurter noted, “the meaning of ‘due 

process’ and the content of terms like ‘liberty’ are not revealed by the Constitution.  It is 

the justices who make their meaning. They read into the neutral language of the 

Constitution their own economic and social views.”37  As thoughtful creatures, we 

invariably attach significance—often unconsciously—to even the most ordinary aspects 

of life, and government is hardly an exception.38  Every legal decision which attempts to 

justify itself must rely on socially accepted interpretive schema: judges must determine 

the level of generality at which the relevant law should be read,39 weigh personal beliefs 

against public values, harmonize conflicting legal principles, and justify the pragmatic 

intentions of a decision. 

The practice of judicial interpretation requires a precarious balance between 

institutional review and institutional reform.  In every act of decision, the judiciary 
                                                 
36 Lawrence Tribe, Comment, in Scalia, supra  note 4, at pg. 83; Reply to Professor Tribe, supra note 4, at 
pg. 135. 
37 Felix Frankfurter, The Supreme Court and the Public, 83 Forum 334 (June 1930) quoted in Jesse H. 
Choper. Securing religious liberty: principles for judicial interpretation of the religion clauses. Chicago: 
University of Chicago Press, 1995. [book]; available from http://www.lcsc.edu/gtstraughan/Religious%20Freedom.pdf 
38 Geertz.  “rooted core of interpretive beings” Mootz 
39 Legal language can never be packaged with a set of instructions for interpretation; such decisions will 
always be, in part, matters of personal judgment.  Legal decision-makers must refer to their own 
understanding of society, the legal system, and how different actors are situated within it.  As Judge Posner 
remarked:  

“Even the judicial decision to read the Constitution narrowly, and thereby ‘restrain’ 
judicial interpretation, is not a decision that can be read from the text. The Constitution 
does not say, ‘Read me broadly’ or ‘Read me narrowly.’ That decision must be made as a 
matter of political theory, and will depend on such things as one’s view of the springs of 
judicial legitimacy and of the relative competence of the courts and legislatures in dealing 
with particular types of issues.” 

Richard A. Posner, What Am I? A Potted Plant?, New Republic, Sept. 28, 1987, at 25.  Justice Douglas, 
writing for the court in Griswold, famously stated that the constitution contains “penumbras of meaning.” 
Griswold v. Connecticut, US Supreme Court 381 US 479 (1965). 
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transforms its role within American government while simultaneously reshaping the 

widely held social values and norms.  Professor Modak-Truran’s comparison of judges to 

theologians holds substantial value for understanding the tension which exists between 

“authentic interpretation” and “scriptural exegesis.”  Through this analogy, we can begin 

to understand the process of interpretation from the perspective of those beneath the 

robes. 

This line of thought allows us not only to conduct a convergent discourse, but 

understand through empirical analysis how individuals arrive at choices between 

competing values.  It also allows us access to the conceptual frameworks—formed 

through personal beliefs and experiences—that shape justifications of particular 

decisions, and more importantly, all judicial authority. 
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	One easily finds a similarly idiosyncratic deployment of these concepts in the debates between Publius and Brutus over constitutional ratification.   These exchanges contain few explicit commitments to political theory; instead, they are principally concerned with the power that the Constitution creates through practiced relationships.  Indeed, the document does appear quite practically-oriented, and some have even described the language of its provisions as simply “a code of detailed historical rules.”   By its nature, they contend, the text of the Constitution is incapable of making claims regarding fundamental rights or natural law.  Others reply to this argument by insisting that, on the contrary, the framers were cognizant of the “strong transtemporal extension” their words would carry; consequently, nothing precludes the belief that the Constitution’s language may contain abstract “aspirational” principles.  
	I find this debate somewhat superfluous, however.  Regardless of the author’s attempts to pin the precise meaning of legal language to the page, it is always, in the final instance, generated by the reader.  As Justice Frankfurter noted, “the meaning of ‘due process’ and the content of terms like ‘liberty’ are not revealed by the Constitution.  It is the justices who make their meaning. They read into the neutral language of the Constitution their own economic and social views.”   As thoughtful creatures, we invariably attach significance—often unconsciously—to even the most ordinary aspects of life, and government is hardly an exception.   Every legal decision which attempts to justify itself must rely on socially accepted interpretive schema: judges must determine the level of generality at which the relevant law should be read,  weigh personal beliefs against public values, harmonize conflicting legal principles, and justify the pragmatic intentions of a decision. 

